Introduction
Canada's failure to commit its sub-central governments to the World Trade Organization ('WTO') Agreement on Government Procurement ('GPA') 1 was previously discussed in an article by this author wherein it was suggested that the reasons for the Canada's omission could be found in the provinces' desire to prevent American corporations from out-competing local firms for government contracts, as well as an unwillingness to outsource any governmental purchasing to either other * Senior Lecturer, The City Law School, City University, London; <david.collins@utoronto.ca>. The author would again like to thank Gerry Stobo of the law firm Borden Ladner Gervais in Ottawa for helpful comments. provinces or to the private sector generally. 2 The lack of sub-central government commitment under the WTO GPA was regretful because it represented a missed opportunity in terms of securing best value outsourcing to international contractors around the world, as well as for Canadian companies that would be consequently excluded from sub-central government procurement contracts in the many GPA
Parties that had committed their regional governments, notably Japan, South Korea and Switzerland. This view is obviously premised on the assumption that membership in the GPA actually results in an increase in the awarding of public procurement contracts to foreign firms, a notion which has been challenged by recent empirical work on services procurement in Japan and Switzerland. commitments. We will begin by briefly discussing the revised WTO GPA and the existing sub-central commitments of the signatory states.
The WTO GPA
The WTO implemented an earlier GPA during the Tokyo Round of negotiations to foster international competition in procurement among member governments in a transparent manner free from discrimination. The Tokyo Round GPA, like the existing Uruguay Round GPA that came after it made provision for the inclusion of sub-central entities because of the economic significance of such transactions in the many states where regional governments have a mandate to deliver a large component of governmental functions. On average around the world between 10-15% of a state's GDP is believed to be spent in public procurement. 4 Moreover, procurement at the regional level, as at the national level, can be implemented to achieve social or economic ends that often conflict with the principles of free trade, requiring more specific regulation to capture legitimate, non discriminatory policy exceptions.
Accession to the plurilateral (optional) Uruguay Round GPA, which came into force on 1 January 1996 is available to all member states of the WTO and currently the GPA has 40 signatories including the 27 states of the enlarged EU. The GPA adopts the "positive list" approach -parties specify the procurement (by entity and service) that is to be regulated and any procurement that is not explicitly mentioned is excluded. Which government entities are covered by the GPA is not obvious because the status of bodies as independent government entities, commercial state-owned companies and joint venture (public/private) enterprises can be unclear, particularly in relation to non-market and transition economies. 14 GPA coverage is expressly extended to sub-central/regional governments as specified by conditions for participation in a tender must be published in a timely manner and conditions shall not be applied a way that discriminates against foreign suppliers.
Article XVIII requires that Parties maintain high levels of transparency generally with respect to tendering rules and access to challenge procedures, which are mandated under Article XX: in the event of a complaint by a supplier that a Party has been in breach of its GPA obligations, each Party must provide non-discriminatory, timely, transparent and effective procedures through which a challenge may be brought.
Such challenges must be heard by a court or by an impartial independent review body with the powers to take evidence in public and provide reasons for its decision.
Article XXIII of the GPA contains exemptions for essential security and national defence matters as well as general exemptions that mirror the language of GATT Article XX including public morals, animal and plant life or health.
Among the most economically important of the sub-central entities covered by the GPA are those of Japan. Japan's regions had in the past engaged in the discriminatory practice of preferring suppliers that maintained local offices but now all of the nation's forty-seven prefectures are covered by the GPA, subject to several exceptions including notably the supply and distribution of electricity. 16 tenders and also provides an overview of rules for public sector procurement, as well as information on complaints procedures for bidders, largely satisfying the GPA's transparency requirements. 43 An equally useful private sector database can be found on the MERX website which lists all federal and provincial procurement opportunities, as well as other private sector tenders. 44 Accessing data on public sector opportunities on both websites is free and should conform to GPA requirements on transparency. The websites are both comprehensive and user friendly, however if a foreign supplier did not know of their existence it is not clear that this information would be easy to obtain through Canada's federal government or various provincial government website portals.
Sub-central government procurement in Canada is currently regulated by
Chapter Five of the Agreement on Internal Trade ('AIT') which establishes principles of non-discrimination and transparency similar to those of the WTO GPA. 45 The AIT is a Canadian inter-governmental agreement, not a piece of legislation, and covers trade in goods and services between the Canadian provinces, the purpose of which is to achieve efficiency and a strong economy. 46 The agreement was ratified by all 10 provinces, the federal government, and the two existing territories in 1995 and encompasses procurements in excess of $25,000 for goods and $100,000 for services. 47 Of the provinces which conduct significant procurement activities, only Ontario and Quebec, the two largest provinces, list some exceptions that could denote significant lost opportunities for international suppliers. Otherwise committing all departments and agencies, Ontario specifically excludes urban rail and urban transportation equipment, systems, components and materials, as well as all project-related materials of iron or steel, as well as highway construction. There are two probable reasons for these derogations -these activities are largely supplied by local firms that would risk losing essential public contracts were they to face international competition and they are in line with exceptions retained by most US states. Quebec's exemptions are of a different character, but equally telling. That province commits all agencies and departments, but its exemptions include procurement of cultural or artistic goods and services, seedling (tree) production, and production of construction-grade steel. Derogations for trees and steel reflect key For federal level procurement the Procurement Review Committee will assess potential socio-economic benefits of public purchases that are valued in excess of CDN $2 million and will submit recommendations to the Treasury Board which may permit the award of a tender to a contractor that does not offer the lowest price. 69 Among its policy-oriented purchasing is a preferential government contracting policy in favour of Canadian Aboriginal businesses which was implemented in 1996. 70 Monetary thresholds are set every two years and Canada's are currently at 130,000
SDRs for goods and services and 5 million for construction, this latter unusually high figure denoting the large need for building projects in Canada's industry led economy. 71 The authority for federal government procurement is exercised by the Treasury Board, which is a committee of the Privy Council (Cabinet) and is located in the national capital of Ottawa. 72 The CITT provides judicial oversight to the implementation of the agreement 73 81 is unclear as it is suggested that both these factors remain, although the extent to which this is so is left for others to consider. More evident, however, is Canada's intimate and enduring economic relationship with its southern neighbour, the integrity of which was the catalyst for Canada's eventual sub-central GPA acquiescence. Thus, in addition to recent worldwide praise for its regulatory sensibility in the banking sector in the aftermath of the recent financial crisis 82 and as a model for deficit reduction 83 Canada can now be admired for its commitment to international trade liberalization in the important sector of sub-central public procurement, be as it may somewhat incomplete and overdue.
